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The matter before the Court is the Mtion for Recon-
sideration filed by Defendant Rober t W Munt or d, Jr.
(" Defendant"”) regarding the Menorandum Opi ni on and Order of the
Court entered on August 25, 2005 (the "Prior Order"), which
granted summary judgnment in favor of Plaintiff Lisa A Mnford
("Plaintiff"). The Modtion for Reconsideration urges the Court to
reconsider its prior decision on the grounds that although
Def endant filed a Motion for Summary Judgnent on January 7, 2005
and delivered a copy of that Mtion to Plaintiff's counsel,
Def endant's Mtion for Summary Judgnment was never docketed and,

t hus, not considered by the Court in rendering its decision in



the Prior Order. Plaintiff's counsel has filed an Affidavit
averring that he never received a copy of Defendant's Mtion for
Sunmary Judgnent until August 25, 2005.

This Court has jurisdiction of this matter pursuant to
28 U.S.C. § 1334. This matter constitutes a core proceeding
pursuant to 28 U S.C. 8§ 157. The follow ng constitutes this
Court's findings of fact and conclusions of |aw as required by
FeE. R Bawr P. 7052.

For the reasons set forth below, the Modtion for
Reconsi d-eration is denied.

EACTS

The facts of this case are set forth in the Court's

Prior Order and, as a consequence, wll not be repeated herein.

BASI S FOR THE REQUESTED RELI| EF

Def endant urges this Court to reconsider its Prior
Order on the grounds that he filed a Motion for Summary Judgnent
on January 7, 2005 that was never docketed. As a consequence, he
states that this Court should reconsider the Prior Order and
"con-sider the Defendant's motion as if it had been filed
properly."” (See Mdtion for Reconsideration at 1.)

Al t hough Def endant states that he filed the Mtion for
Sunmary Judgnment, it is clear that because such notion was never
docketed that it was not, in fact, filed. Defendant's counse
has a password to file electronically through the EM ECF system

and, indeed, is required to file all pleadings electronically.
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See Second Amended General Order No. 03-1 dated January 28, 2005,
whi ch anmended General Order 03-1 that set January 1, 2004 as the
date after which all pleadings and other papers in all cases in
the United States Bankruptcy Court for the Northern District of
Chio were required to be filed electronically (with certain
exceptions not relevant here). Def endant's counsel apparently
failed to make the proper entries to file Defendant's Motion for
Sunmary Judgnent. A review of the docket would have reveal ed
this failure, which then could have been corrected in a tinely
f ashi on. I nstead, Defendant's purportedly filed Mdtion for
Summary Judgnment was not brought to the Court's attention until
August 25, 2005 - approximately seven and one half nonths after
the dispositive notion deadline of January 3, 2005. Defendant is
responsi ble to make sure that his pleadings are properly filed
with this Court.

BASIS FOR DENI AL OF MOTI ON FOR RECONSI DERATI ON

Since it was not tinmely or properly filed, this Court
has no obligation to "consider the Defendant's notion as if it
had been filed properly." Furt her nor e, despite
the representation in the Mtion for Reconsideration that
Def endant's Mbtion for Summary Judgnment "was delivered to the
Plaintiff's Attorney by regular mail," Plaintiff's counsel denies
receiving the notion via elec-tronic mail, regular U'S. mail or
ot herwi se until August 25, 2005. (Affidavit of Andrew W Suhar,

Esq., 971 3 and 4.) Nevertheless, this Court wll consider
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Def endant's Motion for Summary Judgnent, and, having done so,
finds that there is nothing in Defendant's Mtion for Summary
Judgnent that warrants a change to, anmendnent of, or vacation of

the Court's Prior Order

Filing a cross notion for sunmary judgnent does not, of
itself, require the Court to deny summary judgment for the
opposing party. The Court's Prior Order stated at pages 2 and 8
that Defendant failed to file a response to Plaintiff's Mtion
for Summary Judgnent. Defendant's Motion for Summary Judgnent
doesn't constitute a response to Plaintiff's Mtion, but rather
requests affirmative relief for hinself. Despite this fact, this
Court will deem Defendant's Motion for Sunmmary Judgnment as a
response to Plain-tiff's Mtion for Summary Judgnent. Even
consi dering Defendant's Mtion for Summary Judgnent as a proper
and timely filed response to Plaintiff's Mtion for Summary
Judgnment (which it was not), this Court reaches the sane deci sion
set forth in the Prior Order

Attached to Defendant's Motion for Summary Judgnment was
a Menmorandumin Support that was | ess than four pages |long. The
Menmor andum st at ed t hat Def endant was entitled to summary j udgnent
in his favor because Plaintiff had failed to establish any
evi dence to support a finding that the debt in question was not
di schargeable on the basis of fraud. Def endant stated that

Plaintiff failed to present any evidence of fraudul ent intent on
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the part of Defendant. Def endant al so argues that, since
Def endant received and cashed the Refund Checks prior to the
hearing in the Donestic Relations Court on October 16, 2003, he
made no representation wupon which Plaintiff could rely.
Def endant ignores, however, the witten representation that he
made in the couple's separation agreenent that he would pay
Plaintiff her half of the Refund Checks. Al most i medi ately
after the divorce decree was entered, Defendant filed for Chapter
7 bankruptcy protection, seeking to discharge this very debt.
The i mmedi acy of the bankruptcy filing after agreeing to make
this paynent to Plaintiff is, at least, circunstantial evidence
of a fraudulent intent when he entered into the separation
agr eement . Based upon Plaintiff's Mtion for Summary Judgment
and supporting brief, this Court found and held in the Prior
Or der,

Plaintiff has established the elenents

of 11 U.S.C. 8 523(a)(2). The uncontroverted

facts denonstrate that: (1) Defendant made

fal se representations by cashing the Refund

Checks and agreeing to pay Plaintiff her half

share; (2) Defendant knew these representa-

tions were false at the tine he made them

(3) Defendant nmade the representations wth

the intent to deceive Plaintiff and deprive

her of her share of the Refund Checks;

(4) Plaintiff justifiably relied on

Defendant's representa-tion to pay her; and

(5) Plaintiff has suffered | oss as

a pr oxi mat e result of Def endant' s

nm srepresentation.

(Prior Order at 7.)

Def endant all eges that "Plaintiff has presented not one



scintilla of evidence that the defendant nade any representations

to her,"

opposition

j udgnent

but this argument is belied by the evidence.

In addition, Defendant makes no argunment at

the Court's second basis for granting

in Plaintiff's favor, which was that the debt

di schargeabl e pursuant to 11 U S. C. 8§ 523(a)(15).

523(a) (15) of the Bankruptcy Code states:

Her e,

A di scharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not
di scharge an individual debtor from any debt

(15) not of the kind described in
para-graph (5) that is incurred by the
debtor in the course of a divorce or
separation or in connection wth a
separati on agree-nent, divorce decree or
other order of a court of record, a
determ nation made in accordance wth
State or territorial law by a
governnmental unit unless --

(A) the debtor does not have the
ability to pay such debt from
income or property of the debtor
not reasonably necessary to be
expended for the nmaintenance or
support of the debtor or a
dependent of the debtor and, if the
debtor is engaged in a business,
for the paynment of expenditures
necessary for the continuation,
preservation, and operation of such
busi ness; or

(B) discharging such debt would
result in a benefit to the debtor
t hat outwei ghs the detrinmental
conse-quences to a spouse, forner
spouse, or child of the debtor[.]

all in
summary
was not

Secti on

Def endant didn't even address the i ssue of whet her t he debt



was di schargeabl e under 11 U S.C. § 523(a)(15).

CONCLUSI ON

The Court's Prior Order held that the nmonthly child
support paynents and nmedi cal expenses were not di schargeabl e pur-
suant to 11 U. S.C. 8§ 523(a)(5). This issue has not been
addressed by the Mtion for Reconsideration and is left
undi sturbed. The Prior Order held that the debt relating to half
of the Refund Checks was not di schargeabl e pursuant to 11 U S.C
8§ 523(a)(2) and (15). This Court found and held that the debt
for half of the Refund Checks was not di schargeabl e based on both
subsecti ons of the Bankruptcy Code. Def endant does not argue
that Plaintiff is not entitled to summary judgnent on the basis
of 11 U.S.C. § 523(a)(15). Accordingly, this portion of the
Prior Order remains undi sturbed. The Mtion for Reconsideration
only attenpts to address the findings and holdings related
to 11 U S.C. 8§ 523(a)(2). Def endant's Mtion for Summary
Judgnent, even if taken as a tinely response to Plaintiff's
Motion for Summary Judgnment, does nothing to defeat Plaintiff's
entitlenent to summary judgment. As a consequence, the finding
and hol ding that the debt related to half of the Refund Checks is
not di schargeabl e pursuant to 11 U S.C. § 523(a)(2) al so remnins
undi sturbed. Afer reconsideration, this Court declines to alter,
change, amend or vacate its Prior Order.

An appropriate Oder will follow.



HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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For the reasons set forth in this Court's Menorandum
Opi nion entered this date, Defendant's Mdtion for Reconsi deration
is denied. This Court declines to alter, change, anend or vacate

its Prior Order.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



